Cannabis Use In
New Zealand.

This resource covers the difference between medical and recreational cannabis use, the

current legal response to possession and use of cannabis, and the potential impact of the
Cannabis Legalisation & Control Referendum 2020.

BIOETHICS

Website: www.bioethicseducation.com Email: deborah.stevens@bioethicseducation.com




BIOETHICS
EDUCATION

Cannabis Use in New Zealand.
The Legal Context.

Setting the Scene

New Zealanders are among the highest users of illegal drugs in
the world, and second only to North Americans when it comes
to cannabis use.! 2

Current data for Australia and New Zealand estimates cannabis
use among those aged 15-64 years old at 10.6 percent,
compared with 3.9 percent globally.

Recreational use of cannabis is climbing in New Zealand. The
New Zealand Health Survey conducted annually by the Ministry
of Health indicates that 15% of adults in NZ used cannabis “for
recreational or non-medical purposes or to get high, in the last
12 months” in the 2018/2019 year. This is up from 11.9% in
2017/18 . Of the 15 % of recreational cannabis users in the
2018/2019 survey, 28.6% were in the 15 to 24 age group.3

1 Kiwis World’s Top Cannabis Smokers. NZ Herald June 2012.
https:/www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10815874

2 United Nations Office on Drugs and Crime - World Drug Report 2020
https:/wdr.unodc.org/wdr2020/field/WDR20_Booklet 2.pdf

3 https:/minhealthnz.shinyapps.io/nz-health-survey-2018-19-annual-data-
explorer/_w_ea516b3b/#!/explore-indicators
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Medicinal vs. Recreational Cannabis Medicinal and recreational cannabis use are commonly

confused in the course of public debate. It is vital to
understand the difference between the two as they are
treated very differently under New Zealand law.

As of 1 April 2020, New Zealand doctors are now able to
prescribe medicinal cannabis products to their patients
under the Medicinal Cannabis Scheme. This scheme is
overseen by the Medicinal Cannabis Agency.

By contrast, recreational cannabis use remains
criminalised in New Zealand under the Misuse of Drugs
Act 1975. It is recreational cannabis use which is the
subject of the upcoming 2020 referendum.

Medicinal cannabis refers to the use of cannabis, iIncluding Its
Medicinal extracts, to treat or relieve symptoms of iliness. Medicinal
Cannabis cannabis is treated like other medicines and is provided to
oatients via doctor prescriptions.

Recreational Recreational cannabis refers to the use of cannabis, In any
Cannabis form, for non-medical purposes.
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Medicinal Cannabis in New Zealand: A Brief Legal History

The legalisation of medicinal cannabis in New Zealand has been a long time coming, as evidenced by the timeline below:

The first Misuse of Drugs (Medicinal Cannabis) Amendment Bill,
2006 sponsored by Green MP Metiria Turei, was drawn from the private
member’s ballot. It was defeated at its first reading.

December 2017 A new Misuse of Drugs (Med|6|na| Cannabis) Amendment Bill was
iNntroduced.s

The Bill passed its first reading and proceeded to the Health Select
Committee.

January 2018

The Committee received 1/86 written and 158 oral sulbbomissions, the
July 2018 majority of which supported allowing people to use cannabis for
medicinal purposes.6

The Bill proceeded through its second and third readings, eventually

December 2018 passing into law by a vote of 63-53.

Regulations made under the Misuse of Drugs (Medicinal Cannabis)
April 2020 Amendment Act 2018 came into force. The Medicinal Cannabis
Scheme commenced.

5 Misuse of Drugs (Medicinal Cannabis) Amendment Bill 2018
http://www.legislation.govt.nz/bill/government/2017/0012/latest/DLM7518707.html

6 Misuse of Drugs (Medicinal Cannabis) Amendment Bill - Report of the Health Committee, July 2018
https:/www.parliament.nz/resource/en-NZ/SCR_78856/c8e00c5ea12f9ae59420e76d94c4dd32a5b8c840
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Impact of the Misuse of Drugs (Medicinal Cannabis) Amendment Act

A change in terminology during the Bill debating process extended access to medicinal cannabis to both patients
classified as terminally ill and those in palliation; that is, patients who are seriously ill, where the focus of treatment is on
improving their quality of life. An exception and a statutory defence for terminally ill and palliation patients to possess and
use illicit cannabis and to possess a cannabis utensil was established by the Act.

The Act fully decriminalised cannabidiol (CBD) products, allowing medical CBD products to be manufactured in New
Zealand and empowering the Governor-General to establish regulatory standards for CBD products that are
manufactured, imported and supplied under licence.

However, medicinal cannabis products are not subsidised and therefore come at significant cost to the patient when
prescribed.”

7 Personal correspondence from a South Island based General Practitioner.
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INncludes 'synthetic’ cannabis,
Mmethamphetamine, magic
Mushrooms, cocaine and

neroin, which are deemed to

carry a “very high risk of harm”.

Class A

INncludes cannabis oil, hashish,
mMmorphine, opium, ecstasy and
Mmany amphetamine-type
substances, which are deemed
to carry a “high risk of harm”.

Class B

INncludes cannabis seed,
cannabis plant and codine,
which are deemed to carry a
‘moderate risk of harm”

Class C
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Legal Context: Recreational Cannabis in New Zealand

Recreational cannabis use is governed by the
Misuse of Drugs Act 1975, which classifies a wide
range of controlled and illegal drugs according
to the level of risk of harm posed to people who
misuse them (see table).8

Possession of cannabis carries a maximum
penalty of three months’ imprisonment or a fine
not exceeding $500.

Cultivation of cannabis carries a maximum
penalty of seven years’ imprisonment.

Supplying cannabis to others carries a maximum
penalty of eight years’ imprisonment.®

The type and level of sentence one receives is
determined by how much cannabis was being
grown or supplied.1©

8 Misuse of Drugs Act 1975
http:/www.legislation.govt.nz/act/public/1975/0116/latest/
DLM436101.htmlI?src=gs

9 NZ Police
https:/www.police.govt.nz/advice/drugs-and-alcohol/illicit-drugs-
offences-and-penalties

10 R v Terewi [1999] 3 NZLR 62 (CA).
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Depenalisation, Decriminalisation & Legalisation: What’s the Difference?

, @ # PARLIAMENTARY

swisis  New Zealand Legislation It is generally accepted that cannabis use

Wy T TAommoR QUICK SEARCH . . .
is relatively common in New Zealand.

Advanced search Browse About this site @tite = content @ My recent searches =

Accordingly, in cases involving small
qguantities of cannabis, Police will often

Add to web feed By

. Order a commercial print @ . . . . . .
Misuse of Drugs Act 1975 exercise their discretion by issuing a
Search within this Act — formal warning and confiscating the
View whole (668KB) Versions and amendments PrinDownload PDF [910KB] " i drugs, as opposed to pursuing

prosecution. This approach is known as
[) contents revious section | Nextsection @) [ Tag section Remove Previous hit | Next! . .
depenalisation.

Reprint asat 13 A“g“St . Depenalisation may be considered a de

% facto version of decriminalisation, which
involves the formal removal of criminal
‘w penalties for cannabis possession and the

Mi ‘D Act 1975 introduction of a sliding scale for the
isuse of Drugs Act ST
bublic Act 1975 No 116 amount any individual may possess at
Date of assent 10 October 1975 one time for their own personal use.

Commencement see section 1(2)

By contrast, legalisation involves the
removal of all criminal penalties for
possession, use, growing/production and
supply, with cannabis treated as a
commodity with appropriate restrictions

1 Edens, J. (July 2017). What’s the difference between decriminalising and legalising cannabis? in place, as is the case for alcohol and
https:/www.stuff.co.nz/national/93142481/whats-the-difference-between-decriminalising-and- tob .
legalising-cannabis obacco.
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Depenalisation

Decriminalisation

Legalisation

Drug use remains illegal. Instead of being prosecuted ana
orocessed though the legal system, people found in possession
of/using drugs are referred to social or health services; the drug

s confiscated and destroyed. New Zealand’'s system of
‘Diversion’ is a form of depenalisation.

This is a formal relaxation of the law. Instead of criminal
oenalties such as prison, fines or health referrals or a “‘cannabis
warning” are used. The course of action Is determined on a
sliding scale in accordance with the type and amount of drug
found IN a person’s Possession.

There are no convictions or penalties for the use of cannabis.
However, production, growth, supply and transportation
become regulated (like alcohol and tobacco). There are
restrictions on how and to whom cannabis may be sold.

Table describing different legal responses to the possession and use of cannabis’?

12 Edens, J. (July 2017). What’s the difference between decriminalising and legalising cannabis?
https:/www.stuff.co.nz/national/93142481/whats-the-difference-between-decriminalising-and-legalising-cannabis
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Misuse of Drugs Amendment Act 2019
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13 Misuse of Drugs Amendment Bill - Report of the Health Committee, July 2019
https:/www.parliament.nz/resource/en-NZ/SCR_89485/
e12154c99fd9aed6dfa944b1997d1f14d66a1593

14 Ministry of Health
https:/www.health.govt.nz/our-work/mental-health-and-addictions/alcohol-and-other-
drug-policy/changes-misuse-drugs-act

15 Boden, J. (8 May 2019). What are the health impacts of using cannabis? National Radio
https:/www.rnz.co.nz/national/programmes/morningreport/audio/2018694036/what-are-
the-health-impacts-of-using-cannabis
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Not to be confused with the Misuse of Drugs
(Medical Cannabis) Amendment Act 2018 discussed
earlier, the Misuse of Drugs Amendment Act 2019
primarily addresses the “harm being caused by
synthetic drugs, and others, by ensuring that
legislation focusses on those who import,
manufacture, and supply the drugs and not those
who use them”.’3

The Misuse of Drugs Amendment Act 2019:

¢ Reclassifies two synthetic cannabinoids, AMB-
FUBINACA and 5F-ADB, as Class A drugs in
recognition of the high risk of harm they pose;

e Affirms Police discretion to prosecute for the
possession and use of all drugs;

e Specifies that, when considering whether to
prosecute for possession and use, consideration
should be given to whether a health-centred or
therapeutic approach would be more beneficial;

® Enables temporary drug class orders to be issued
for emerging potentially harmful substances.4

According to Dr. Joseph Boden, the affirmation of
Police discretion in the Act amounts to a

“decriminalisation of most drugs, in fact”.15

These changes came into force on 13 August 2019.
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Cannabis Legalisation & Control Referendum 2020

On 19 September 2020, as part of the general election,
New Zealand will vote in a non-binding referendum on
whether the recreational use of cannabis should become
legal.

he
i@j New Zealand Government
~ Te Kawanatanga o Aotearoa

The referendum question is:

Do you support the proposed Cannabis Legalisation and
Control Bill?

Refe rend u m On the Voters will be asked to respond, either:
Can nabis Legalisation and * “Yes, | support the proposed Cannabis Legalisation and

Control Bill”; or,

ContrOl Bill ® “No, | do not support the proposed Cannabis

Legalisation and Control Bill”.

If more than 50 percent of voters vote “Yes”, the
recreational use of cannabis will not be legalised
immediately. Instead, the incoming government will need
to introduce a Bill into Parliament. The public will be able
to make specific submissions on the contents of the Bill
during the select committee stage.

If more than 50 percent of voters vote “No”, the use,
growth and supply of cannabis will remain illegal. Police
discretion over prosecution and the current health-
oriented approach would remain in place.

More information about the Bill and the referendum can
be found at: www.referendums.govt.nz
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For more information, including resources on:

e Cannabis Overseas;
e The Science of Cannabis; and,
e Cannabis Testing in NZ

Please visit www.bioethicseducation.com

Deborah Stevens is contactable via email at:

deborah.stevens@bioethicseducation.com

ICS



